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Central Law Journal. 


ST. LOUIS, MO., FEBRUARY 25, 1916. 


AN APPRECIATION OF SHAKESPEARE’S 
KNOWLEDGE OF LAW ON THIS TER- 
CENTENARY OF HIS. DEATH. 








The Tercentenary Festival of Shake- 
speare’s birth was held at his native town 
of Stratford-on-the-Avon, in 1864. Who of 
us would know of such a town had the 
“Stratford Butcher Boy” not there been 
born? 

On April 23, 1916, three hundred years 
will have elapsed since his “monarch mind” 
ceased to be a terrestrial presence, and as 
appropriate consideration in the Tercen- 
tenary Celebration of his death, his broad, 
wonderful and accurate knowledge of the 
common law of England and its principles 
of equity should have place. 

We do not altogether subscribe to Lord 
Campbell’s declaration that: “To Shake- 
speare’s law, lavishly as he propounds it, 
there can neither be demurrer nor bill of 
exception nor writ of error,” but we do 
venture to say there might have been no 
less of demurrer, exception and writ of 
error had Lord Campbell or even Sir Fran- 
cis Bacon, composed the plays, poems and 
sonnets that he wrote. Especially does this 
observation seem well founded were any 
jurist of to-day to attempt so lavishly to 
expound principles of our common law 
or of any modern system, so far as it 
has amended our common law. 

Lawyers would not make the same mis- 
takes that Shakespeare made, but they 
probably would commit other errors just as 
grave. For example, they would not say 
Shylock’s case was decided rightly, for 
therein were ignored two principles, one 
that the contract was void as against pub- 
lic policy and the other that, if the contract 
was valid, blood in the cutting of the pound 
of flesh could not be taken therewith. 

We have been greatly interested in Mr. 
E. J. White’s book on the Law of Shake- 
speare, now in its second edition, enabling 
us clearly to see how very numerous were 
the allusions to our common law in Shake- 
speare’s writings. Mr. White’s treatment 





of the use Shakespeare makes of his com- 
mon law knowledge presents of itself a 
most instructive book. Our quotations are 
taken from this very interesting volume. 


The varied ways in which legal prin- 
ciples are brought into use are lessons in 
practical application, and their wisdom, and 
sometimes their unwisdom, is _ strongly 
shown. But their incorrectness as actual 
law very seldom appears. And then, the 
old things in the common law which are 
but dimly remembered by many of us and 
understood by but few, are dug out of the 
misty past and their practical potency 
shown. See for example the following 
from Merry Wives of Windsor: 

“The spirit of wantonness is sure scared out 
of him; if the devil have him not in fee-simple, 
with fine and recovery, he will never in the way 
of waste, attempt us again.” 

Fee-simple, fine and recovery and waste. 
What a world is opened up by suggestion 
into the law of real estate with all the 
intricacies woven into it by the quid nuncs 
with their quillets of old English days. 

Then, again in Antony and Cleopatra: 
“His faults in him seem as the spots of heaven 
More fiery by night’s blackness; hereditary, 
Rather than purchased; what he cannot change, 
Than what he chooses.” 

Here the poet shows a clear apprehen- 
sion of the distinction between title by 
purchase and descent and applies the dis- 
tinction ingeniously to the faults of Antony, 
likening in this respect the law of nature to 
the law of man. 

Is it nat also a very beautiful concep- 
tion of uncorrupted and unimpeded jus- 
tice that is found in the following famil- 
iar lines from Hamlet? 

“Tn ine corrupted currents of this world 
Offense’s gilded hand may shove by justice 
And oft ’tis seen, the wicked prize itself 
Buys out the law: But ’tis not so above: 
There is no shuffling, there the action lies 
In its true nature; and we ourselves compell’d 
Even to the'teeth and forehead of our faults, 
To give in evidence.” 


There is here also a veiled criticism of 
the common Jaw rule of evidence that one 
accused of crime should not be required 
to give evidence against himself. 
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It is in Hamlet also that Shakespeare 
goes to the limit of his great powers 
of ridicule and sarcasm to take a fling at 
a poor, defenseless lawyer whose skull has 
been dug up by a spade. He puts these 
words into the mouth of Hamlet: 

“There’s another: Why not that be the scull 
of a lawyer? Where be his quiddits now, his 
quillets, his cases, his tenures, and his tricks? 
Why does he suffer this rude knave now to 
knock him about the sconce with a dirty shovel, 
and will not tell him of his action of battery? 
Humph: this fellow might be in’s time a great 
buyer of land, with his statutes, his recogni- 
zances, his fines, his double vouchers, his recov- 
eries. Is this the fine of his fines and the recov- 
ery of his recoveries, to have his fine pate full of 
fine dirt? Will his vouchers vouch him no more 
of his purchases, and double ones, too, than the 
length and breadth of a pair of indentures? The 
very conveyances of his lands will hardly lie in 
this box; and must the inheritor himself have 
no more.” . 

These expressions should be in them- 
selves sufficient to prove that Bacon never 
wrote Shakespeare, for as Mr, White says, 
no reputable lawyer “would ever indulge in 
such ridicule at the expense of another 
member of his profession.” But though 
this be true, this quotation, with hundreds 
of others, might be cited to prove that 
Shakespeare, if not a lawyer, was at least 
not ignorant of the law and the legal pro- 
cedure of his day. 


But no one of the plays of Shakespeare 
displays such a show of legal learning as 
does that masterpiece, The Merchant of 
Venice. In this play is found the familiar 
quotation concerning the importance of 
judicial precedents. In Portia’s: interview 
with Bassanio, the young lawyer answers 
the latter’s request “to wrest once the law 
to your authority” by saying: 

“It must not be; there is no power in Venice 
Can alter a decree established. 

’*Twill be recorded for a precedent; 

And many an error, by the same example, 
Will rush into the state: It cannot be.” 

But Portia’s wonderfully dramatic agree- 
ment with Shylock in insisting at the 
trial on a literal interpretation of the 
bond, culminating in the charge against 
Shylock of indirectly attempting by his 
insistence on his rights under the bond, 





to take the life of a citizen, is more of a 
triumph of the poet’s peculiar genius as a 
dramatist than as a student of the law. 
And in this respect the learned comment 
of Von Ihering in his “Struggle for Law” 
is very illuminating: 

“The eminently tragic interest which we feel 
in Shylock I find to have its basis precisely in 
the fact that justice is not done him; for this 
is the conclusion to which the lawyer must come. 
The poet, is, of course, free to build up his own 
system of jurisprudence, and we feel no. reason 
to regret that Shakespeare has done so here; 
or rather that he has changed the old fable in 
nothing. But when the jurist submits the ques- 
tion to a critical examination, he can only say 
that the bond was, in itself, null and void be- 
cause its provisions were contrary to good mor- 
als. The judge should, therefore, have refused 
to enforce its terms on this ground from the 
first. But as he did not do so, but admitted its 
validity, it was a wretched subterfuge, a mis- 
erable piece of pettifoggery, to deny the man 
whose right he had already admitted, to cut a 
pound of flesh from the living body, the right 
to the shedding of blood which necessarily ac- 
companied it.” 


And again, the same learned author, 
speaking of this, the most notable trial in 
all fiction, says: 

“When he finally succumbs under the weight of ° 
the judge’s decision, who .wipes out his rights 
by a shocking piece of pleasantry; when we see 
him pursued by bitter scorn, bowed, broken, 
tottering on his way, who can help feeling that 
in hitn the law of Venice is humbled; that it is 
not the Jew, Shylock, who moves painfully away, 
but the typical figure of the Jew in the middle 
ages, that pariah of society, who cried in vain 
for justice? His fate is eminently tragic, not 
because his rights are denied him, but because 
he, a Jew, of the middle ages has faith in the 


Jaw which nothing can shake and which the judge 


himself feeds, until the catastrophe breaks upon 
him like a thunderclap; dispels the illusion and 
teaches him that he is only the despised medieval 
Jew to whom justice is done by defrauding him.” 

But we cannot pursue the plan of in- 
stances. It seems invidious to sélect, be- 
cause of their abundance. Let it be suffi- 
cient to say that the Bard sounded the 
depths of the law with the same plummet 
that he used in portraying the passions, 
the virtues, the ambitions, faults, crimes 
and even fancies of the characters in his 


plays. A. H. R. 
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NOTES OF IMPORTANT DECISIONS. 





BILLS AND NOTES—PURCHASER BE- 


FORE MATURITY WITH NOTICE OF FACTS 


CALCULATED TO PUT ONE ON INQUIRY.— 
Indiana Supreme Court announces the rule, that 
where a purchaser of a note before maturity 
has knowledge of facts, that should raise a 
suspicion in the mind of a person of ordinary 
prudence he is bound to make inquiry or not 
be deemed a holder in due course. Boxell v. 
Bright Nat. Bank, 110 N. E. 982. 

It was said: “Whatever the law may be else- 
where, it is well settled in this State that 
one who purchases (such) a note with knowl- 
edge of facts or circumstances which would 
raise a suspicion of defects or defenses in the 
mind of a man of ordinary prudence will be 
charged with a notice of all facts which a rea- 
sonable inquiry would have disclosed.” We 
think the very terms upon which this state- 
ment is made is sufficient to condemn it. 

A note negotiable in form is issued with the 
intent by all parties thereto, that it should 
have undisputed and indisputable currency, 
until it apparently becomes dishonored by non- 
payment. This rule requires that one having 
knowledge of facts not in themselves produc- 
ing knowledge of defects, but only a suspicion 
which a “reasonable inquiry” will dissipate or 
confirm, then reasonableness of inquiry becomes 
a jury question under the facts and circum- 
stances of each case. By this you have a rule 
that practically is no rule at all. 

We think the great weight of authority re- 
quires that the only thing that may interfere 
with full currency of a negotiable instrument 
is that the purchaser before maturity shall be 
possessed of such knowledge of defects as puts 
him incontestably and irrevocably in the 
shoes of an original party, who takes a note 
in bad faith. A maker or indorser has no 
right to lay by and allow his note to be traded 
to another on the possibility, that he may have 
had, some sort of knowledge which it is his 
duty to investigate before purchasing it. See 
Little v. Arkansas Nat. Bank, (Ark), 167 S. W. 
75; State Bank v. Cape Girardeau, etc., R. Co., 
(Mo. App.), 155 S. W. 1111; Smothers v. Hotel 
Co., (N. C.) 78 S. E. 224; MePherrin v. Tittle, 
(Okla.), 129 Pac. 721; Wells v. Duffy, 69 Wash., 
310, 124 Pac. 907; Vaughan v. Johnson, 20 
Idaho, 669, 119 Pac. 879; Bank v. Lundy, (N. 
D.), 129 N. W. 99. 

If the rule were as the Indiana Court holds, 
the rule of estoppel would be of no great im- 
portance, and courts would be going along 
ready to aid one defrauded, despite the fact 
that he makes no effort in his own behalf, 
speculating, it may be, at the expense of other 





parties with whom he shall come into con- 
tractual relationship. 





CARRIER OF GOODS—DELAY AT PLACE 
OF UNPRECEDENTED FLOOD.—In Seaboard 
Air Line Ry. v. Mullin, 70 S. E. 467, decided by 
Supreme Court of Florida, the question was 
whether the fact that goods negligently de- ° 
layed in transit were lost, because thereby 
they were at a place where they were destroyed 
by an unprecedented flood, is sufficient of it- 
self to make the carrier liable. 

The court said: “A merely negligent delay 
in transporting goods, which delay causes the 
goods to be at a point in transit where they 
were injured or destroyed by an unprecedented 
flood that could not have been foreseen at the 
time of the delay, does not render the carrier 
liable for the direct consequences of the flood 
upon the goods, if there be no malconduct by 
the carrier, and negligence of the carrier in 
providing reasonably safe and adequate facil- 
ities for and attention to the safety of the goods 
does not directly contribute to the injury, even 
though the goods would not have been at the 
point where they were injured, and would have 
escaped the flood but for the negligent delay 


‘of the carrier at a time when the flood could 


not have been foreseen.” 

The rule is that a carrier does not insure 
against loss caused by Act of God, but the ques- 
tion presented is whether he does insure against 
his own negligence. If an Act of God is a thing 
wholly out of the contemplation of the parties 
so far as liability is concerned, does that not 
mean so long as the carrier is not at fault? 
If so, then anything, whether happening under 
such circumstances or not, fixes liability if it 
occurs so as to work injury or loss, while negli- 
gence exists. In other words, how might the 
negligence in the instant case not be said to 
contribute directly to an unforseen loss, if it 
is evident that but for it no loss could pos- 
sibly have ensued? 

The court concludes that if there had been 
malconduct of the carrier, that is, willful negli- 
gence causing delay, there would be liability 
for loss from the unforseen act, but it denies 
that the same result would flow from ordinary 
negligence, notwithstanding that the carrier in- 
sures against one class of negligence the same 
as the other. If the law puts the carrier on the 
same footing as to all sorts of negligence, why 
should the court distinguish as to things which 
happen without being foreseen? We know this 
distinction is made in some cases but we 
doubt its force in the strict law of carrier 
liability. ate ae, 

INTOXICATING LIQUOR—ADVERTISING 
SALES IN A -PROHIBITION STATE.—We 
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called attention in 81 Cent. L. J. 91, to a deci- 
sion by Alabama Supreme Court to the effect 
that an agent selling newspapers containing 
liquor advertisements came under the principle 
in Delamater y. South Dakota, 205 U. S. 93, and 
that soliciting orders in prohibition or local 
option territory could be punished by the state. 
Now appears a ruling by West Virginia Su- 
preme Court, that a non-resident dealer in in- 
toxicating liquors is amenable to a ‘state 
statute for sending circulars containing price 
lists of liquor, through the mail to a local 
agent for distribution, under a_ statute de- 
nouncing such acts as penal. State v. Davis, 87 
S. E. 262. 

This ruling relies also on the Delamater case 
and the Webb-Kenyon Act and it is said: “Did 
the use of the mails by defendant in the man- 
ner shown constitute an offense under our 
statute? Federal protection to the liquor traf- 
fic having been withdrawn by the Wilson Act 
and the Webb-Kenyon Act, we think our 
statute covers the case presented by the plead- 
ings and the proof in this case. Use of the 
mails is not prohibited by the statute; but the 
business of soliciting orders by means of cir- 
culars, ete., is prohibited. It seems but a 
short step from the act of being personally 
present and soliciting orders or distributing 
advertisements to the doing of the same thing 
by the agency of the United States mails. We 
do not think a good ground of distinction can 
be suggested. Of course, the object to be ac- 
complished could not be attained except by de- 
livery of the matter to prospective customers, 
but this end could be as well reached by use 
of the mails as by the physical presence of the 
absent dealer in the state.” 

This reasoning may be technically unobjec- 
tionable and yet may fail because it is neces- 
sary to limit thereby the ordinary effect of a 
superior law to that of the state. Only Con- 
gress may give effect to state purpose in this 
regard. It, therefore, becomes a _ question 
whether the engrafting, so to speak, of this 
exception on a federal law comes within the 
rule of incidental effect of interstate commerce 
by state regulation not excluded by direct 
action of Congress. We have not understood 
this principle as in anywise tending to re- 
strict the ordinary reach of that about which 
Congress specifically has prescribed. It has 
given to citizens the right to use the mails 
for whatsoever purpose they see fit, outside of 
certain businesses, for example what may come 
under a fraud order. If a state attaches a 
penalty to solicitation of liquor sales, does its 
statute not operate, virtually, like the fraud 
order legislation to which reference is made? 





| 


ADMISSIBILITY OF EVIDENCE OF 
SUBSEQUENT ALTERATION OR 
REPAIR OF PLACE OR APPLI- 
ANCE CAUSING INJURY. 


To Prove Negligence.—It is a well-estab- 
lished rule, often reiterated, and needing no 
citation of authority here to support it, that 
evidence of the subsequent repair or altera- 
tion of an appliance or place causing injury 
is not admissible for the purpose of proving 
negligence on the part of the defendant 
in an action to recover on account of such 
injury. This is true for the very simple 
reason that such evidence does not tend to 
prove negligence. A fact is admissible as 
the basis of an inference only when the de- 
sired inference is a probable or natural ex- 
planation of the fact, and a more probable 
and natural one than the other explanations, 
Ordinarily one is required to ex- 
ercise only a reasonable degree of care to 


if any. 


| maintain his premises and appliances in a 


reasonably safe condition, and the mere 
happening of an accident due to a defective 
condition thereof is no indication that he 
has not performed his duty. The place 
or appliance may well have become defec- 
tive without any laxity on the part of the 
defendant in the performance of the re- 
quired reasonable degree of care. 

Again, it may as well be as not, that after 
the accident the defendant desired to render 
a repetition of such an occurrence practi- 
cally impossible, and therefore, in making 
repairs or alterations, he was exercising a 
higher degree of care than that required by 
the law. 


“The fact that the happening of an ac- 
cident may convey information producing a 
conviction or belief that had extraordinary 
precaution been taken the injury would have 
been prevented, does not legitimately tend 
to prove that ordinary care and vigilance 
were not exercised. All may be done that 
ordinary care required, and yet a person 
satisfied by experience that a higher degree 
of care may insure absolute safety, may em- 
ploy extraordinary means to prevent acci- 
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dents in the future. In doing this he does 
what is commendable, and certainly he 
ought not to be restrained or checked by the 
fear that if he does resort to unusual 
means to insure safety, he may be treated 
as one who confesses that he was a wrong- 
doer when the accident occurred. It is un- 
justly burdening one who, influenced by the 
light supplied by events, resorts to greater 


precautions to insure the safety of others.’ 


It appears from the above quotation that 
the court gave as its reason for excluding 
such evidence that it would be contrary to 
public policy to admit it. Other courts have 
advanced the same reason. This is wasted 
effort; because it is useless to search for 
themselves somewhat doubt- 
ful, when, regardless of such reasons, there 
is an insurmountable barrier in the way of 
admitting the evidence—the fact that it does 
not prove negligence. If such evidence were 
excluded on the sole ground of public 
policy, then the benefit accruing to the 
public by reason of its exclusion might be 
weighed in balance against the benefit tc 
the individual by its admission, and the 
evidence admitted or excluded accordingly 
as the scales overbalance one way or the 
other in the mind of the court. 


reasons, in 


The Supreme Court of Kansas seems to 
have considered the question from the 
standpoint of public policy alone, and it 
decided in favor of admitting the 
dence. This court so holds on the ground 
that the consequent reluctance of parties 
thus to guard against repeated injuries 
for fear they will thereby furnish evidence 
tending to show their prior negligence is 
not deemed of equal importance with pro- 
tection against injury to life and limb.’ 


evi- 


The Kansas court would undoubtedly be 
welcome to this view if the ground of public 
policy were the only one for excluding such 
evidence. 


123 Ind. 
St. Rep. 


(1) Terre Haute & I, R, Co. v. Clem, 
15, 23 N. E. 965, 7 L. R. A. 588, 18 Am. 
303. 

(2) Howard v. Osage City, 89 Kan. 
Pac. 187. 


205, 132 





However, the fact that such evidence is 
inadmissible to prove negligence in such a 
case, does not indicate that it is inadmissible 
for all purposes. If it legitimately tends 
to prove any fact in controversy it is admis- 
sible for that purpose. If evidence is ad- 
missible for any purpose it cannot be ex- 
so limit it by instructions when requested 
cluded by the court. The court may limit 
the effect of such evidence to the fact which 
it is competent to prove, and is bound to 
to do so by the party complaining. 

To Prove Feasibility or Possibility of 
Guarding Machinery.—Where the employer 
insists that it is not feasible to guard dan- 
gerous machinery at all, as provided by a 
statute requiring machinery so placed as to 
be dangerous to employes to be guarded, 
evidence is admissible to show that a guard 
was provided after the injury which re- 
sulted from the exposed condition of the 
machinery.® 

Under a statute requiring dangerous 
machinery to be guarded “when possible,” 
evidence that subsequent to the injury the 
machine was so guarded, is admissible for 
the purpose of proving that it was possible 
to guard it; the action being by an employe 
to recover for injuries alleged to have been 
due to the failure of his employer, the de- 
fendant, to place guards on a machine at 
which he was working when injured.‘ 

In respect to this question, the court, in 
the case last cited, said: “It must be borne 
in mind that in this case the statute makes 
the possibility to guard an issue in the case. 
And the petition alleged that it was pos- 
sible to guard it, and the answer denied it. 
This issue of fact, namely, whether it was 
possible to guard the machine, is separate 
and independent of every other issue in the 
case. Consequently the evidence was ad- 
missible as tending to prove that issue. Did 
it not, therefore, come within the rule that, 


(3) West v. Bayfield Mill Co., 144 Wis. 106, 
128 N. W. 992; Lind v. Uniform Stave & Package 
Co., 140 Wis. 183, 120 N. W. 839. 

(4) Phillips v. Hamilton Brown Shoe Co., 178 
Mo. App. 196, 165 S. W. 1183. 
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where evidence is admissible to prove one 
fact, it cannot be excluded merely because 
it is not admissible to prove some other 
fact?” 

The St. Louis Court of Appeals has held 
such evidence to be inadmissible. It says: 
“That such testimony incompetent 
there can be no doubt; and we need not 
repeat the sound reason therefor, which has 
been so frequently stated.’ 


was 


There are two things evident from the 
language of the court in this case: (1) The 
question of the admissibility of the testi- 
mony was not properly placed before the 
court; (2) the court had reference to the 
“sound reason” for excluding such testi- 
mony when its purpose is to prove negli- 
gence. Clearly the court was in error, for 
there is no better evidence that it is pos- 
sible to guard a machine than the fact that 
it is or has been guarded. There is not 
even any reason of public policy for exclud- 
ing this evidence which tends to prove the 
violation of a positive duty. 


Where, in an action to recover for in- 
juries caused by an unguarded conveyor 
in a gypsum mill, the complaint alleged 
that the conveyor could and should have 
been covered and protected and made safe 
without any interference with the efficiency 
of the machine, and this allegation was gen- 
erally and specifically denied by the answer, 
and it appeared that the jury during the 
trial visited the premises where the injury 
occurred, and at that time the conveyor was 
covered, and not in the condition it was 
at the time of the accident, it was held that 
testimony that the conveyor was covered 
since the accident was properly admitted. 
This case arose under a statute providing 
that all owners engaged in the operation of 
any machinery “shall see that all dangerous 
machinery shall be securely covered and 
protected.’”* 


(5) Miniea v. St. Louis Cooperage Co., 175 
Mo. App. 91, 157 S. W. 1006. 

(6) Cameron v. Pacific L, & G. Co., Ore., 1914, 
144 Pac. 446, 





Evidence of the guarding of a vat subse- 
quent to the plaintiff being injured by fall- 
ing into the same was admissible to show 
the reasonable practicability of guarding the 
vat, as required by statute.’ 

So, under a statute requiring all machin- 
ery to be properly guarded, such evidence 
is admissible to show that the machine in 
question could be guarded.‘ 

But under a statute requiring certain 


-machinery to be guarded if such can be 


done without impairing the efficiency of the 
machine, evidence that a machine was 
guarded after the happening of the injury 
for which recovery was sought, and which 
was inflicted while the machine was un- 
guarded, has been held not to be admis- 
sible, because the guards may have been 
put on regardless of whether the efficiency 
of the machine was impaired.® 

If it were shown that such future guard- 
ing of the machine did not impair its effi- 
ciency, the reason for the exclusion of such 
evidence would be removed, and it would 
seem to be admissible. No reason appears 
for refusing a party the opportunity to 
prove that the guard did not render the 
machine less efficient. This case may be 
said to be doubtful law at best. 

A very similar case to those given above 
was that of Cincinnati, H. & D. R. Co. v. 
Van Horne,” in which it appeared that a 
switchman in the employ of the defendant 
had been injured by his foot catching in a 
guard rail on defendant’s track in such a 
way that he was unable to extricate him- 
self before he was struck by a locomotive. 
A statute required all railroad companies to 
block the guard rails on their tracks so as 
to prevent their employes’ feet from being 
caught therein, the work to be done to. the 
satisfaction of the railroad commissioner. 
The defendant introduced testimony to 


(7) Carstens Packing Co. v. Swinney, 186 
Fed. 50, 108 C. C. A. 152. 

(8) La Porte Carriage Co. v. Sullender, Ind. 
App., 1914, 71 S. E. 922. 

(9) Cincinnati, H. & D. R. Co. v. Armuth, 
Ind., 1913, 103 N. E. 738. 

(10) 69 Fed. 139, 16 C. C. A. 182. 
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show that a block which would have pre- 
vented the injury would have been, incon- 
sistent with the safe running of trains, and 
contended that the statute did not require 
such an impossible precaution. It was held 
proper for the plaintiff to show that there 
was a block, sufficient to have prevented 
this accident, put into the guard rail after 
the accident, which did not interfere with 
the running of trains. 


To Show Ownership of or Jurisdiction 
Over Place or Appliance.—In the trial of 
an action against a municipal corporation 
to recover damages for personal injuries, 
it is permissible to prove that after the ac- 
cident the place the defective condition of 
which it was claimed caused the injuries in 
ucstion was repaired by the defendant. This 
for the purpose of showing that the defend- 
ant recognized the place as one over which 
it had authority and control, and which it 
was its duty to keep in repair, subject, of 
course, to the law relating to notice, etc.” 


Thus, where the question was whether 
the place where a child was drowned by 
falling into a sinkhole was or was not a 
street, it was proper to show that some three 
months after the accident the defendant 
city repaired the place in question, as tend- 
ing to prove that the city recognized the 
place as a public street.’” 


So, where an employe was hurt by a 
dump car, evidence of repairs made on the 
car by defendant after the occurrence, was 
held to be admissible to show the conditions 
existent at the time of the accident, and for 
the purpose of showing whose duty it was 
to keep the truck in repair.** 


(11) Lafayette v. Weaver, 92 Ind. 477; 
Hemphill v. Morehouse, 162 Mo. App. 566, 142 S. 
W. 817; Brennan v. St. Louis, 92 Mo. 482, 2 S. W. 
481; Rusher v. Aurora, 71 Mo. App. 418; Bowles 
v. Kansas City, 51 Mo. App. 416; Sprague v. 
Rochester, 52 App. Div. 63, 64 N. Y. Supp. 846; 
Ashtabula v, Bartram, 3 Ohio Cir. Ct. Rep. 640, 
2 Ohio Cir. Dec. 372; Brown v. Towanda, 24 Pa. 
Super. Ct, 378, 

(12) Benton v. St. Louis, 217 Mo. 687, 118 
Ss. W. 418. 

(13) Boggs v. Cullowhee Min. Co., 162 N. C. 
393, 78 S. E. 274. 





To Refute Contention of Defendant.—lIf 
the defendant gives testimony that at some 
time after the accident the place or appli- 
ance which was alleged to have caused 
plaintiff’s injury was in good condition, the 
plaintiff may show that shortly after the 
accident it was repaired.** 


This is for the purpose of explaining or 
refuting defendant’s testimony. It does not 
tend to show negligence, and cannot be ad- 
mitted for that purpose. 

Where, in an action to recover against 
a city for injuries caused by a defective 
sidewalk, the defendant introduced testi- 
mony to show that the walk was in good 
repair before, at, and after the accident, the 
piaintiff was properly allowed to show in 
rebuttal that repairs were made near the 
place in question after the accident.*® 

In an action to recover for the death 
of a miner who was knocked from a tub, 
in which he was being hoisted out of a mine 
shaft, by exposed timbers, where the de- 
fendant’s attorney asked a witness if the 
shaft had not been used continuously after 
the death of plaintiff’s deceased in the same 
condition: it was in at the time of the acci- 
dent without further accident having oc- 
curred, the plaintiff was held entitled to 
show that after the accident in question the 
shaft had been repaired by nailing boards 
over the exposed timbers.*® 

Where an injury was alleged to have 
been caused by a hole in a street, and there 
was testimony on the part of the defendant 
town that the hole was filled before the 
accident, the plaintiff was allowed to show 
that the hole was not filled until after the 
accident.?” 

In an action to recover for the death of 
a track repairer who was killed when the 
handcar on which he was riding was over- 


(14) Virginia & N. C, Wheel Co. v. Chalkley, 
98 Va. 62, 34 S. E. 976. 


(15) Parker v. Ottumwa, 113 Ia. 649, 85 N. W. 
805. 
(16) Overby v. Mears Min. Co., 144 Mo. App. 


363, 128 S. W. 813. 
(17) Tise v. Thomasville, 151 N. C. 281, 65 
S. E. 1007. 
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taken and struck by an ‘extra train, the 
superintendent of the road testified for the 
defendant that the rules of the company as 
to the trains and the employes were suf- 
ficient, and the best that could be framed. 
It was held proper to require him on cross 
examination, to reply to a question regard- 
ing a new rule given by him to the track 
foreman after the accident for the better 
protection of track repairers, for the pur- 
pose only of affecting the value of the ex- 
pressed opinion of the witness as to the 
sufficiency of the rules existing at the time 
of the accident.** 

Where, in an action to recover for the 
death of an employe, due to the fall of a 
pile of lumber, caused to fall by the giving 
way of the foundation of the deck on which 
the lumber was, and in which defendant 
introduced testimony that new posts were 
put under the deck before the accident, and 
that no repairs had been made since, it 
was competent for the plaintiff to show 
that repairs in this respect were made after 
the accident.’® 

Where the plaintiff was injured by 
stumbling over a stake driven between the 
planks of a sidewalk, and the defendant 
gave testimony showing the stake to be 
lower than stated by plaintiff, it was held 
proper for the plaintiff to prove that the 
stake had been driven down since the ac- 
cident.*° 

Various Purposes——In an action to re- 
cover for injuries caused by tripping over 
a loose board in a sidewalk, where witnesses 
testified as to the condition of the stringers 
on which the boards were laid, it was held 
proper to show that after the accident the 
walk was taken up and a new one laid in 
its place, for the purpose of explaining how 
the witnesses came to be familiar with the 
condition of the stringers.” 


(18) Quinn v. New York, N. H. & H. R. Co., 
56 Conn. 44, 12 Atl. 97, 7 Am. St. Rep. 284. 

(19) Anderson v. Conway Lbr. Co., 99 S. C. 
100, 82 S. E. 984. 


(20) Taylorville v. Stafford, 196 Ill. 288, 63 
N. E, 624. 

(21) Frohs v. Dubuque, 109 Ia. 219, 80 N. W. 
341. 








Where one was injured by a depression 
in a public street, it was proper for a wit- 
ness to testify that shortly after the acci- 
dent he saw a place in the street about 
where the accident occurred where gravel 
had been placed, when such evidence was 
expressly limited to showing the location 
of the former depression, and to identify- 
ing it.** 

Where photographs of the place or appli- 
ance causing the injury complained of are 
introduced in evidence, any change in the 


| place or appliance between the time of the 


accident and the taking of the photographs 
may be shown.** 

The plaintiff was driving his automobile 
along a public street, after nightfall, and 
was injured by the machine coming in con- 
tact with the guy ropes and pins of a tent, 
which was an appurtenant of the “Holy 
City,” the latter constituting a part of a 
street carnival which occupied a portion of 
the street. It appears from the opinion 
of the court that the plaintiff testified that 
he was “traveling east,” had approached 
“Lee and Stonewall,” had gone through the 
narrow path to the right of the “Ghost 
Show” without yielding to temptation to 
enter therein, had passed between the 
“Snakes” and the “Crazy House,” and was 
trying to pass in front of the “Holy City” 
when -+the accident occurred. (As _ the 
court stated that the plaintiff was perfectly 
sober, and that these things he referred to 
in his testimony had an actual existence, 
we may proceed with a fair degree of as- 
surance to the point in question.) The 
trial court permitted the plaintiff to prove 
that after the accident the pins of the 
“Holy City” were moved closer to the tent. 
On appeal, the court, in speaking of the ad- 
missibility of this evidence, said: “If the 
testimony had been offered as an admis- 


‘sion against the defendant, or as testimony 


in the nature of an admission that the 


(22) Grundy v. Janesville, 84 Wis. 574, 54 
N. W. 1085. 

(23) Achey v. Marion, 126 Ia. 47, 101 N. W. 
4365. 
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original placing of the pins was negligent, 
the rule would have been applicable, and 
the testimony should have been excluded; 
but it affirmatively appears that the court 
admitted the testimony only for the pur- 
pose of showing that the pins so re-located 
securely held the tent,-and therefore there 
was no necessity that they should have been 


located so far out in the street in the first 


instance, in this view, there was no error 
in admitting the evidence*”4 

Where an employe was killed by the de- 
railment of an engine, and the question was 
in issue whether at the place of the accident 
there was a low joint in the track, it was 
proper to allow testimony that immediately 
after the placing of the engine on the track 
the defendant’s employes raised the joint.** 
“The evidence that the joint was raised 
soon after the accident was competent,” 
said the court, “as bearing upon the question 
whether the joint was defective, or rather 
sunk down, so as to be dangerous. It was 
in direct corroboration of the witnesses who 
so testified. Upon the same principle, if 
a witness should testify that a horse was 
16 hands high, he might also properly 
testify that he knew it because he saw the 
height of the horse measured. And a wit- 
ness might well say that he knew an object 
was in a certain place because he saw it 
removed to that place. The evidence was 
not admissible as tending to show an admis- 
sion by the defendant that the track was 
out of repair.” 

Where one was hurt on a sidewalk it was 
held competent to show that the walk at 
the place in question was repaired about 
a week after the accident, as tending to 
prove that the walk was out of repair at 
the time of the accident.*° 

Evidence that, after an injury due to a 
defective sidewalk, the defendant city re- 
placed the same with a better one, has been 


(24) Great Cosmopolitan Shows v. Petty, 7 
Ga. App. 236, 66 S. E. 624. 

(25) Kuhns v. Wisconsin, I. & N. R. Co., 76 Ia. 
67, 40 N. W. 92. 

(26) Osborne v. Detroit, 32 Fed. 36; Pullen 
v. Butte, 45 Mont. 46, 121 Pac. 878. 





held to be admissible to show that the old 
walk was out of repair, but not to show 
knowledge by the city of the defects prior 
to the injury.2* This case cannot be com- 
mended for its value. The fact that the 
walk was removed and another substituted 
in its place, may have been done for a num- 
ber of reasons equally as plausible as that 
it was in an unsafe condition. Hence, such 
evidence did not tend to prove that the walk 
was defective. 

In an action to recover for injuries caused 
by the wire of an electric drop light in 
plaintiff's barn becoming overcharged with 
electricity, it was held proper to show that 
an employe of the defendant electric com- 
pany which supplied current for the light. 
came the next day and removed the socket 
on the drop light and did not .return it. 
“It may have tended,” said the court, “in 
connection with the other evidence, to in- 
duce the conclusion that the appliance was 
defective.””** 

In an action to recover for loss by fire, 
alleged to have been started by sparks from 
one of defendant’s locomotives, it was held 
proper for the plaintiff to testify, as to the 
condition of the spark arrester on the en- 
gine, when he saw it, two or three days 
after the fire, that the wire netting in the 
arrester exhibited signs of recent repair, as 
tending to warrant the inference that there 
had been an opening in the spark arrester. 
which was subsequently covered by the 
patch which the plaintiff said he saw.” 

Where the jury “view” the place of the 
accident it is proper to show the changes, 
if any, made in the place after the accident 
and prior to the view.*° This rule applies, 
of course, where the injury was caused by 
a machine, which was viewed by the jury.* 


(27) Emporia v. Schmidling, 33 Kan. 485, 6 
Pac. 893. 

(28) Alabama City G. & A. R. Co. v. Apple- 
ton, 171 Ala. 324, 54 So. 638. 

(29) Byers v. Baltimore & O. R. Co., 222 Pa. 
St. 547, 72 Atl. 245. 

(30) Morton v. Smith, 48 Wis. 265, 4 N. W. 
330, 33 Am. Rep. 811. 

(31) Marien v. Walsh & Co., 64 Ore. 583, 131 
Pac. 505. 
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In every case in which evidence of the 
kind discussed in this article is admitted to 
prove a fact, it should be limited by in- 
struction to its legitimate purpose, so that 
the jury will not infer negligence there- 
from. 

C. P. Berry. 

St. Louis, Mo. 








MUNICIPAL CORPORATION—BUILDING 
REGULATION. 





LAVERY v. BOARD OF COM’RS OF JERSEY 
CITY. 





Supreme Gourt of New Jersey. 





96 Atl. 292. 


An ordinance of the board of commissioners 
of Jersey City that, to protect property on resi- 
dence streets, no buildings of any kind shall be 
constructed, built, erected, or moved upon any 
land in the city so as to be in front of the whole 
or any part of any dwelling house situated 
upon such land, or in any way that will cut off 
the frontage, unless a permit is obtained from 
the superintendent of buildings, is unconstitu- 
tional as transcending the limits of the city’s 
police power. 





PARKER, J. The controversy relates to the 
construction by the prosecutrix, Mrs. Lavery, 
of a building or part of a building upon prem- 
ises owned by her, situate on the northwest 
corner of the Hudson County boulevard and 
Kensington avenue, in Jersey City. The 
property lies in the residential section, although 
much of the boulevard frontage is devoted 
to business purposes. The house of the prose- 
cutrix as originally constructed faces Kensing- 
ton avenue, but the addition projected and 
partially executed when it was stopped, by 
the proceedings hereafter referred to, involved 
a change of the frontage to the boulevard, and 
the erection of a wing about 18 by 14 feet, 
and which brings the line of the new building 
on Kensington avenue some 8 feet further for- 
ward than the building formerly stood, and 
also in front of the front line of most of the 
houses on Kensington avenue to the west. 

Mrs. Lavery secured the usual building per- 
mit from the superintendent of buildings, on 
May 21, 1915, before any work was done; but 
the present litigation arises out of the fact 
that previous to this permit the board of com- 
missioners of Jersey City had passed an or- 





dinance which provides, in its first section, that 
for the purpose of protecting property on resi- 
dential streets, etc., no buildings of any kind 
shall be constructed, built, erected, or moved 
upon any land in Jersey City so as to be in 
front of the whole or any part of any private 
dwelling house situated upon such land, or 
in any way that will cut off the frontage of the 
same, unless a permit is obtained from the 
superintendent of buildings as hereinafter set 
forth. The ordinance goes on to provide that 
the superintendent of buildings shall not grant 
any permit unless an application is made by 
petition to the board of commissioners, and 
the superintendent after certain procedure shall 
be directed, if the board of commissioners 
think proper, to issue such permit. 

The prosecutrix was proceeding with the 
erection of this extension when stopped by the 
police under the direction of the board of com- 
missioners. Thereupon prosecutrix applied 
under the ordinance to the board of commis- 
sioners for a permit to build the extension, and 
after the hearing and examination into the mat- 
ter such permit was refused; consequently, the 
extension stands partially erected, and the 
prosecutrix applied for this writ, which brings 
up the proceedings upon the petition as well 
as the ordinance itself, which is challenged as 
unconstitutional for the reason, among others, 
that it is a taking of property for public use 
without just compensation and beyond the 
limits of the ordinary police power. 

Some questions were raised with regard to 
the construction of the ordinance with which 
it is not necessary to deal finally, although 
perhaps one may be mentioned. The theory of 
the city counsel is that the phrase “such land” 
has decided reference to the last proceeding 
land mentioned in the first section, which would 
be the land on which a building is constructed 
or moved; in other words, the effect of the 
ordinance is to prohibit Mrs. Lavery from mak- 
ing any addition to the previous buildings that 
would be nearer either to the boulevard or to 
Kensington avenue than the pre-existing front 
line of said building. I do not share in this 
view, but do not think it necessary to de- 
cide upon it for a disposition of the case, al- 
though my personal view is that, nothwith- 
standing the usual rule, the words “such land” 
refer to any land in the particular block, and 
the result of that would be that no new build- 
ing could be erected farther forward than the 
rearmost front line of any other property. 

The point is also raised that this is essen- 
tially a boulevard property, and not a Kensing- 
ton avenue property. I think, if this were the 
only question in the case, I should be obliged 
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to hold against the prosecutrix on the theory 
that, as the ordinance ‘is intended for the pro- 
tection of residential sections, a corner proper- 
ty should be regarded as fronting on both 
streets, and while, with respect to the boule- 
vard front, the building might be erected right 
up to the front property line, with respect to 
the Kensington avenue frontage the building 
could not be erected nearer than the ordinance 
provides to Kensington avenue, and the mere 
fact that some of the boulevard frontage was 
involved. 

I think that the disposition of the case must 
turn upon the theory that the ordinance itself 
transcends the limits of the police power. Upon 
this point the case of Passaic v. Paterson Bill 
Posting Co., 72 N. J. Laws, 258, 62 Atl. 267, 
111 Am. St. Rep. 676, 5 Ann. Cas. 995, decided 
by the Court of Errors and Appeals, seems to 
me to be adequate authority. I think it would 
be in some respects highly beneficial if a resi- 
dential section could lawfully be protected by 
action of the city authorities under the police 
power tending to prevent the creation of prac- 
tical, although not perhaps legal, nuisances, by 
interposing an unsightly extension so as to 
break up the building line of a handsome 
street; but the law as laid down in the Bill 
Posting Case seems to be the other way, and 
for the reasons given in that case and on its 
authority, which is, of course, binding, I feel 
compelled to hold that the ordinance is ineffec- 
tive for the purpose of preventing the petitioner 
from building up to the front line of her prop- 
erty on either street. 

This results in setting aside the proceedings 
taken by the board of commissioners of Jer. 
sey City, resulting in a refusal to allow the 
prosecutrix to finish the extension in question. 


Nore.—Ordinance to Establish Building Line. 
—In Berry on Restriction on Use of Real. Prop- 
erty, §60, it is laid down, referring to Lewis on 
Em. Domain, that statutes and ordinances to 
establish building lines on a street deprive “the 
owner of the lawful use of his property and 
amount to a taking thereof within the meaning 
of the constitution, and, consequently, can only 
be carried out by making provision for the com- 
pensation of the owner.” He cites a number of 
cases in_support of this propositicn, viz.: St. 
Louis v. Hill, 116 Mo. 57, 22 S. W. 61, 21 LR. 
A. 226; People ex rel. Dilzer v. Calder, 85 N. 
Y. Supp. 1015, 89 App. Div. 503; Hawkins v. 
Pittsburg, 220 Pa. 7, 69 Atl. 283; Eubank v. 
Richmond, 226 U. S. 137, 33 Sup. Ct. 76, 57 L. 
ed. 156, 42 L. R. A. (N. S.) 1123, Ann. Cas. 
1914B, 192. 

The Eubanks case does not take very greatly 
into account the esthetic considerations in such 
legislation but condemns it upon the ground 
that: “It is hard to understand how public com- 
fort or convenience, much less public health can 








be promoted,” so as to bring it under the police 
power of a state. This ruling was a reversal 
of the State Supreme Court, that the statute ex- 
pressly delegating this power was a valid exer- 
cise of the police power “in the interest of the 
health, safety, comfort or convenience of the 
public and for the benefit of the property owners 
generally who are affected by its provisions, and 
that its enactment (by ordinance) tends to ac- 
complish all or at least some of its provisions.” 
The ordinance in this case was general, but the 
case came up in regard to the building of a resi- 
dence. 

In St. Louis v. Handlan, 242 Mo. 88, 145 S. 
W. 421, the case of St. Louis v. Hill, supra, is 
not referred to, nor was any question raised as . 
to constitutionality of St. Louis charter au- 
thorizing the establishment of a building line for 
lots fronting on boulevards, but the ordinance 
was condemned as not complying with charter 
provisions. The same may be said as to Benedict 
v. Pettes, 55 Conn. 537, 84 Atl. 332. 

In Fruth yv. Board of Affairs of City of 
Charleston, W. Va., 84 S. E. 105, L. R. A. Ann. 
1915C, 981, it was held that merely esthetic con- 
siderations as considered only to arise out of a 
general ordinance establishing a building line 
were insufficient for its validity, though such 
ordinance be within a city’s charter powers. 

Whether by a proper proceeding these provi- 
sions of the charter and ordinance might be en- 
forced under the power of eminent domain is a 
subject alluded to but not determined, because 
not presented by the pleadings and proof in the 
case. The intimations in this discussion are that 
esthetic purposes would not be deemed public 
purposes even in eminent domain. 

As an illustration of what may come under 
the police power in building regulations, Gleason 
v. Weber, 155 Ky. 431, 159 S. W. 976, is illustra- 
tive. The facts show that Weber had a permit 
to erect a dwelling house in * * * *, “and in 
so doing seems to have violated some one or 
more of the regulations” of an ordinance “estab- 
lishing a building code.” The court said “It 
will be observed that the ordinance is designed 
* * * to require buildings and other structures to 
be erected in such a way as will contribute to 
the public safety and protect the public health.” 
It was sustained upon the citation of authorities 
along this line. 

In Willison v. Cooke, 54 Colo. 320, 130 Pac. 
828, there was an ordinance requiring consent 
by a majority of the owners of a block for the 
erection of a store therein. The court said: 
“The building which petitioner proposes to erect 
complies in all respects with the ordinance relat- 
ing to the materials which shall be used in its 
construction. The lots upon which it is pro- 
posed to erect it front upon an ordinary street 
or public highway. A store building is in no 
sense a menace to health, comfort, safety, or 
general welfare of the public, and this is true 
whether it stands upon the rear portion of the 
lots upon which it is erected or is constructed 
to the line of the street; but even if it could be 
said that its construction imperilled or threatened 
harm to others, such objections would in no 
sense be removed by the consent to its construc- 
tion by a majority of the owners of the property 
in the same block on the same side of the street, 
and of the owners in the block on the opposite 
side of the street facing it.” The objection to 
the store was, therefore, along ethical or other 
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lines than those within the police power. It 
may be interesting at some future time to con- 
sider segregation ordinances as being within the 
police power. So far as I am advised, decision 
so far about these does not attempt to interfere 
with rights actually vested prior to their enact- 
ment. 








ITEMS OF PROFESSIONAL 
INTEREST. 





MEETING OF THE EXECUTIVE COMMIT- 
TEE OF THE AMERICAN BAR ASSOCIA- 
TION. 





At the recent meeting of the Executive Com- 
mittee of the American Bar Association, Chi- 
cago was selected as the place of the next 
meeting of the association and the dates, 
Aug. 30, 31 and Sept. 1, 1916. 

A tentative programme was outlined and the 
following names suggested for special address- 
es, to-wit: Dr. Frank J. Goodnow, President 
Johns Hopkins University; Alexander P. Hum- 
phrey, President of the Kentucky Bar Associa- 
tion and Senator Borah, of Idaho. 

Mr. Elihu Root, president of the association, 
entertained the committee at dinner at the 
University Club and had as his guests the fol- 
lowing gentlemen: Judge Edgar H. Farrar of 
New Orleans, Stephen S. Gregory, former Sec- 
retary of War; Jacob M. Dickinson, George 
Whitlock of Baltimore, Secretary of the Amer- 
ican Bar Association; Frederick E. Wadhams 
of Albany, Treasurer; former Governor Simeon 
Baldwin of Connecticut, Alton B. Parker, Wil- 
liam A. Ketcham, Indianapolis; Henry D. Esta- 
brook, New York; Carroll T. Bond, Baltimore; 
Robert H. Parkinson, Chicago; Lucien Hugh 
Alexander, Philadelphia; Everett P. Wheeler, 
New York; Thomas W. Shelton, Norfolk and 
Thomas H. Reynolds, Kansas City. 

Previous to. the meeting of the Executive 
Committee there was a meeting of the chair- 
men of the various committees of the Amer- 
ican Bar Association, with the president, Mr. 
Root. The purpose of this meeting was to 
enable the chairmen of the various committees 
to report recommendations to the Executive 
Committee and to offer suggestions respecting 


the affairs of the association that were pecu-’ 


liarly under their consideration. This was re- 
garded as an innovation of a very valuable 
character. 





BAR 


BANQUET OF THE KANSAS CITY 
ASSOCIATION. 





The Twenty-Eighth Annual Banquet of the 
Kansas City Bar Association was held in the 
Francis I and White Rooms, Hotel Baltimore, 
on Saturday evening, February 12, 1916, at 
7:30 o’clock. 

The following were the principal speakers: 
Hon. Francis Neilson, M. P., of England; Hon. 
Samuel J. Graham, Assistant Attorney-General 
of the United States, Washington, D. C.; Hon. 
Francis M. Brady, Assistant Attorney-General 
of Kansas, of Topeka, Kansas; Senator Wil- 
liam J. Bailey, of Texas; Senator F. M. McDavid, 
of Springfield, Mo. The Judges of the Supreme 
Courts of Missouri and Kansas and the mem- 
bers of the St. Louis Court of Appeals, the 
Springfield Court of Appeals and the Kansas 
City Court of Appeals were invited to attend 
and accepted the invitation to be present on 
this occasion. 


YALE ELECTS A NEW DEAN. 





Thomas Walter Swan of Chicago, has been 
elected dean of the Yale Law School by the 
Yale Corporation. He succeeds Judge Henry 
Wade Rogers of the United States Circuit 
Court, who found that with the burden of his 
court duties he was unable to continue the 
dean’s work. Judge Rogers will retain a pro- 
fessorship. 








JETSAM AND FLOTSAM. 





GOWNS FOR THE SUPREME COURT JUS- 
TICES. 





The style and cut of the gowns worn by the 
justices of the Supreme Court of the United 
States are said to be of such nature that it is 


not always possible to have a gown properly 


made. 

The wife of a former justice used to enjoy 
telling of her trying experiences when she 
wished to have the gown her husband was to 
use made in Paris. The gowns worn there by 
scientists, scholars, and students differ alto- 
gether from those our justices wear. 

In London any clerical tailor would have un- 
derstood the kind of gown desired, but not so in 
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Paris; wherefore, after many failures, the jus- 
tice’s wife gave instructions to the fashionable 
modiste who made her gowns. This modiste 
was entirely successful in turning out a gown 
for the justice. 


The justices’ gowns, which are always of the 
best quality of silk, cost upward of one hundred 
dollars. When the Supreme Court was first or- 
ganized all the justices wore quite gaudy 
gowns. A portrait in oil of the first Chief Jus- 
tice, John Jay, now hangs in the robing-room 
opposite the Supreme Court chamber: and in 
this portrait the Chief Justice is represented as 
wearing a black gown with a broad bright red 
border around the neck and down the front. It 
is edged with gray, and the sleeves show a red 
border at the top and bottom, also edged with 
gray. 








BOOKS RECEIVED. 





A Treatise on the Modern Law of Evidence. 
By Charles Frederic Chamberlayne, Esquire, 
of the Boston and New York bars: American 
Editor of Best’s Principles of the Law of Evi- 
dence; American Editor of the International 
Edition of Best on Evidence; and American 
Editor of Taylor on Evidence. Vol. V, Media 
of Proof. Howard C. Joyce, Editor: Author of 
“The Law of Injunctions,” “Indictments,” ‘“In- 
toxicating Liquors,” and joint author of “Dam- 
ages,” “Defenses to Commercial Paper,” “Nui- 
sance,” ete. Price, $7.00. Matthew Bender & 
Company, Albany, New York. London, Eng- 
land: Sweet & Maxwell, Limited. 1916. Re- 
view will follow. 


Law and its Administration, by Harlan F. 
Stone, LL.D., dean of the School of Law of 
Columbia University. Price, $1.50. Columbia 
University Press, New York. 1915. Review 
will follow. 





Volumes I and- II of Jones’ Blackstone: 
Commentaries on the Laws of England, by Sir 
William Blackstone, Kt.; edited by William 
Carey Jones, director of the School of Juris- 
prudence, University of California. Volume I, 
containing Books I and II; Volume II, contain- 
ing Books III and IV. Price, $9.00 for the set. 
San Francisco. Bancroft-Whitney Company. 
1916. Review will follow. 





HUMOR OF THE LAW. 


Scene—-Police court during dispute over 
eight-day clock. 

Magistrate—I award the clock to the plain- 
tiff. 

Defendant—Then what do I get? 

Magistrate—l’ll give you the eight days.— 
Stray Stories. 





“Young man,” said the magistrate severely, 
“the assault you have committed on your poor 
wife was most brutal. Do you know of any 
reason why I should not send you to prison?” 


’ 


“Tf you do, your Honor,” replied the prisoner 
at the bar, hopefully, “it will break up our 
honeymoon.”’—Philadelphia Ledger. 





A Cleveland lawyer tells how, during a 
trial, one of the jurors suddenly rose from his 
seat and fled from the court room. He was, 
however, arrested in his flight before he had 
left the building and brought back. 

“T should like to know what you mean by 
such an action as this,’ said the judge, in a 
lenient tone, however, as he. knew the man, 
an elderly German, to be a simple, straight- 
forward person. 

“Vell, your honor, I will explain,” said the 
juror. “Ven Mr. Jones finished mit his talk- 
ing my mind vas clear all through, but ven Mr. 
Smith begins his talking I becomes all con- 
fused again already, and I says to myself, ‘I 
better leave at vonce, und stay away until he 
is done, because, your honor, to tell the truth, 
I didn’t like de vay der argument vas going.”’— 
Cleveland Leader. 





Frank Hobein, who combines the occupations 
of a lawyer, a confirmed bachelor, and an occa- 
sional lecturer for young ladies on Shake- 
spearean topics, tells this story of a lawyer 
and politician in Jersey County, III.: 

The lawyer persistently referred to himself 
as “the leading lawyer in Jersey County.” His 
confreres made no objection for several 
months. Finally, a young man who had looked 
into the records, interrupted him one day with 
the query: 

“What proof have you that you are the 
leading lawyer of Jersey County? What notable 
cases have you ever won? Where is the proof 
that you are the leading lawyer of Jersey 
County?” 

“Proof!” said the “leading lawyer” with fine 
scorn. “I don’t have to prove it. I admit it.” 
—St. Louis Globe-Democrat. 
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1. Adverse Possession—Color of Title—A 
deed, made by a person to a trustee for himself, 
or to himself by another at his solicitation and 
without consideration, for land not owned or 
occupied by him, or for such land in’ addition 
to his actual possession, with intent te use 
same as color of title, cannot be so used by 
him.—State v. King, W. Va., 87 S. E. 170. 


2. Coverture.—Where remarrying widow’s 
grantee of property by her first marriage ac- 
quired title by adverse possession as against 
her during her subsequent coverture, and she 
survived second husband, such title was good 
against her children by first husband.—Simon 
v. Rathfen, Ind., 110 N. E. 679. 

3. Direction of Verdict—Where the undis- 
puted evidence showed that defendant fenced 
and for more than seven years was in undis- 
puted possession under claim of title of the 
strip in dispute, held, that the court should 
have directed a verdict for defendant.—Couch 
v. Adams, Ark., 180 S. W. 8. 


Payment of Taxes.—To acquire title to 
vacant and unoccupied land by payment of 
taxes, the payment must be made for seven suc- 
cessive years, and cannot be made in a lunip 




















sum, taxes having been delinquent.—Kennedy 
v. Anderson, Wash., 153 Pac. 319. 

56. Arson—Indictment.—An indictment charg- 
ing that defendant solicited another to burn the 
warehouse of “the Smith Manufacturing Com- 
pany” was sufficient, without averment of the 
fact of incorporation, since such fact will be 
presumed when the name in which the prop- 
erty is laid imports a corporation.—State Vv. 
Donovan, Del. Gen. Sess., 95 Atl. 1041. 

6. Attorney and Client—Attorney Fees.— 
Where there was controversy in divorce suit be- 
tween wife and her attorney as to agreement 
concerning compensation, held, that the at- 
torney’s filing of a lien for the amount allowed 
as attorney’s fees showed that he was not 
entitled to any more—Gust v. Judd, Wash., 
153 Pac. 309. 

7. Bill of Exceptions.—Without special au- 
thorization, an attorney has no right to con- 
sent to the granting of a petition to establish 
the truth of a bill of exceptions, where it was 
filed too late to give the Supreme Court juris- 
diction.—Stratton v. Mamcini, R. IL, 95 Atl. 
1050. 

8.— Concealment by Attorney.—Attorney’s 
concealment of material information when ob- 
taining assignment of one- third of client’s in- 
terest in an estate in consideration of fees and 
expenses, and a conveyance of client’s interest, 
held to render the contract and deed invalid 
and unenforceable, so that the client might 
recover, subject to the court’s allowance to 
attorney.—Kickland v. Egan, S. D., 155 N. W. 





9. Bailment—Care.—A creditor seizing an en- 
gine to protect his claim against his insolvent 
debtor, who held the engine under lease from 
the owner, held bound to same duty of caring 
for engine as debtor owed.—Russell v. Union 
Machinery Supply Co., Wash., 153 Pac. 341. 

10. Delivery.—A bailee wrongfully deliver- 
ing property of one bailor to another bailor, 
who mistakenly but in good faith receives 
it as his own, is liable to the true owner.—S. H. 
ag Co. v. Union Warehouse Co., Ala., 70 
Oo. 159. 


11. Bankruptey—Annuity.—Bankrupt’s annu- 
ity from city of New York, under sections 165- 
167 of its charter, held not vested right, but a 
revocable bounty, and so not an asset passing 
to the trustee.-In re Hoag, U. S. D. C., 227 
Fed. 478. 

12.——Corporation.—In the absence of any 
restrictive provision in the laws of the state 
or in its charter, the board of directors of a 
corporation may authorize the filing of a peti- 
tion in voluntary on ata am’ v. 
Sanderson, .U. S. C. C. A., 227 Fed. 575. 

13. Lien.—Trustee in bankruptcy takes the 
status of a creditor holding a lien as of the 
time when the petition in bankruptcy is filed 
under Bankr. Act, § 47a, cl. 2, as amended 
by Act June 25, 1910, § 8.—Bailey v. Baker Ice 
Mach. Co., U. S. Sup. Ct., 36 S. Ct. 60. - 

14.——Practice.—Claimant, who loaned money 
to bankrupt immediately prior to proceedings, 
taking a note and mortgages, knowing of bank- 
rupt’s intention to pay certain creditors, effect- 
ing a preference, could amend his proof of 
claim to stand as for an unsecured debt.—Selig- 
man v. Gray, U. S. C. C. A, 227 Fed. 417. 


15. Preference.—Where original petition 
charged preferential payment to bank, pay- 
ments to various creditors through the bank, 
set up in amended petition, held available, 
though made more than four months before 
filing of amended petition.—In re Brown Com- 
mercial Car Co., U. S. C. C. A., 227 Fed. 387. 

16. Priority.—Where trustee was author- 
ized to continue under bankrupt’s contract and 
to borrow money, the lender to have a lien 
subject only to costs of administration, labor- 
ers, and materialmen held entitled to priority. 
—In re John W. Farley & Co., U. S. C. C. A, 
227 Fed. 378. . 

17.——Priority.—That a bankrupt bank con- 
verted and dissipated the proceeds of a note 
sent it for collection held not to give the own- 
er a lien upon, or right to priority of payment 
from, the general assets of the bankrupt.— 
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Macey v. Roedenbeck, U. S. C. C. A., 227 Fed. 
346. 


18. Provable Debt.—Obligation under 
leases of machinery to pay certain charges and 
expenses upon termination held provable, where 
leases were terminated by the bankruptcy.—In 
re Desnoyers Shoe Co., U. S. C. C. A., 227 Fed. 
4 








19. Referee.—A referee is without juris- 
diction to make an order requiring a bankrupt 
to turn over property to his trustee, except in 
proceedings therefor in which the bankrupt 
is given notice and an opportunity to defend.— 
In re Atwater, U. S. D. C., 227 Fed. 611. 


20. Banks and Banking—Officer.—Where a 
third person deals with an officer of a bank 
in a matter in which the officer is personally 
interested, the officer acts in a dual and in- 
consistent capacity, and his acts are not bind- 
ing upon the bank.—Florida Nat. Bank of 
Gainesville, Fla., v. Merchants’ & Farmers’ Bank 
of Claxton Ga., U. S. D. C., 227 Fed. 714. 

21. Beneficial Associations—Evidence.—Plain- 
tiff locomotive engineer discharged for visiting 
saloons and leaving his engine without permis- 
sion could not, under the terms of the policy in- 
suring him against discharge, show that he 
left his engine by permission and visited saloons 
while off duty for the purposes of the super- 
intendent.—Palmer v. Locomotive Engineers’ & 
Conductors’ Mut. Protective Ass’n, Mich., 155 
N. W. 357. 


22. Boundaries—Acquiescence.—Where plain- 
tiff and its lessor intended to build a fence on 
the boundary line between their property and 
that of defendant, and defendant and his gran- 
tors assumed the fence was on the true line, 
though it was not, no boundary line was estab- 
lished by agreement.—Lake Shore & M. S. Ry. 
Co. v. Sterling, Mich., 155 N. W. 383. 

23.—_—_ Field Notes.—Where original United 
States monuments indicating corners of a sur- 
vey have disappeared, in the absence of evi- 
dence as to their location, plat, field notes, and 
calls therein determine private rights as to 
disputed boundaries.—Galbraith v. Parker, Ariz., 
153 Pac. 283. 


24. Burglary—Counts and Indictment.—In a 
prosecution under an indictment for burglary, 
containing also a count for larceny, the state 
may prove that certain jewelry was _ stolen, 
though such theft is not specified in the count 
for larceny.—State v. Bossone, N. J. Sup., 95 
Atl. 969. 

25. Cancellation of Instruments—Homestead. 
—A bill by a mortgagor and his wife to cancel 
a mortgage on his homestead, on the ground 
that the wife’s acknowledgment was not in 
accordance with statute, is defective where 
there is no offer to return the proceeds of the 
mortgage.—Mathews v. J. S. Carroll Mercantile 
Co., Ala., 70 So. 1438. 

26 Carriers of Goods—Delivery.—Loading of 
goods on detached box car at public siding dis- 
tant from the railroad station and freight office 
and with no participation by the railroad em- 
ployes beyond placing the car held not de- 
livery to the carrier in view of an existing 
custom, where the loading was complete in less 
than 48 hours and no notice thereof was given 
to the carrier.—Standard Combed Thread Co. 
v. Pennsylvania R. Co., N. J., 95 Atl. 1002. 


27. Carriers of Passengers—Assisting Pas- 
senger.—A railroad company is ordinarily under 
no duty to furnish an escort to protect an in- 
tending passenger, unless it is chargeable 
with knowledge that such passenger is so in- 
firm as to need assistance.—Scott v. Union Pac. 
R. Co... Neb., 155 N. W. 217. 

28. Negligence.—Where elevator in de- 
fendant’s store suddenly dropped, so that a per- 
son entering was thrown against and injured 
plaintiff. a passenger therein, and there was 
no showing as to why it dropped, etc., held, that 
there was no negligence on the part of defend- 
ant which would render it liable to plaintiff.— 
wey v.. J. Hudson Co., Mich., 155 N. W. 





29.——-Notice.—As a general rule it is not 
the duty of a common carrier to notify a pas- 





senger of the arrival of trains at stations 
other than the station at which the passenger 
is to alight.—Louisville & N. R. Co. v. Myers, 
Ala. App., 70 So. 186. 


30. Protection.—A carrier is liable for fail- 
ure to exercise reasonable care to protect its 
passengers from unlawful arrest and expulsion 
from its trains, whether caused by strangers or 
by its agents.—Anania v. Norfolk & W. Ry. 
Co., W. Va., 87 S. E. 167. 


31. Chattel Mortgages.—Action.—A petition 
seeking the penalty for failure to discharge a 
chattel mortgage on payment, though it fails 
to allege the amount of the mortgage, but 
otherwise identifies it, sets forth a cause of ac- 
tion.—Denton Bros. v. Foster, Ala., 70, So. 152. 





32.——Crops.—A mortgage on crops to be 
grown is invalid, and not admissible in evi- 
dence, where the mortgagor at the time of its 
execution had no rent agreement or contract 
for the land on which the crops were to be 
planted.—Pinckard v. Cassels, Ala., 70 So. 153. 

33. Property in Esse——A contract to give 
a mortgage or security on certain property, 
when not objectionable for want of considera- 
tion, is treated in equity as a mortgage, though 
the property was not yet in being when the 
contract was made.—United States Fidelity & 
| tae of Co. v. Fidelity Trust Co., Okl, 153 
ac. ri 


34. Civil Rights—Exclusion from Dance Hall. 
—One cannot recover for his exclusion from a 
dance hall, where he failed to make tender of 
the admission fee.—Johnson v. Auburn & S. E. 
R. Co., N. Y. Sup., 156 N. Y¥. S. 93. 

35. Commerce—Employes.—The federal Em- 
ployers’ liability Act held not to prevent re- 
covery under the Workmen’s Compensation Law 
by a railroad employe accidentally injured 
while tamping ties in the employment of a 
railroad company then engaged in interstate 
commerce.—Winfield v. New York Cent. & H. 
R. R. Co., N. Y., 110 N. E. 614, 216 N. Y. 284. 

36.——Employe.—Head brakeman on freight 
train between points within the state, killed 
while switching empties destined to points: in 
other states, held engaged in interstate com- 
merce, so that action for his death was proper- 
ly brought under the federal Employers’ Liabil- 
ity Act.—Bruckshaw v. Chicago, R. I. & P. 
Ry. Co., Iowa, 155 N. W. 273. 


37. Instrumentality In.—An engine which 
had drawn an interstate commerce train and 
was being turned on the turntable prior to be- 
ing propelled into the roundhouse, is still an in- 
strumentality of interstate commerce so that a 
servant injured by the turntable may sue un- 
der the federal Employers’ Liability Act.— 
Chesapeake & O. Ry. Co. v. Kornhoff, Ky., 180 
S. W. 523. 

38. Intoxicating Liquor.—Congress has the 
power to remove the impediment of the pro- 
tection of interstate commerce to the enforce- 
ment of the state liquor laws; and such action 
is not a delegation of power to the state, but 
is a regulation of commerce.—Glenn v. Southern 
Express Co., N. C., 87 S. E. 136. 

39. Through Transportation.—A _ railroad 
company held engaged in interstate commerce 
where the terminal of its lines were within 
the state, and it hauled to points within the 
state, under contracts of through carriage, cars 
loaded outside the state and shipped therefrom 
by other railroad lines as initial carriers.— 
wader _*: Coal & Coke Ry. Co., W. Va., 87 














40. Conspiracy—Evidence.—Evidence that, on 
the closing of a popularity contest, defendant, 
who conducted it, told one in custody of ballot 
boxes to take money for votes if anyone,“came 
along,” and thereafter the father of one of the 
contestants “came along” and deposited money, 
is sufficient to warrant an instruction on _con- 
spiracy.—Smead v. Stearns, Iowa, 155 N. W. 
307. 


41. Constitutional Law — Discrimination.— 
Laws 1915, c. 667, § 25, is not unconstitutional, 
as discriminating arbitrarily between classes, 
since the jitney attempted by those sections to 
be regulated has distinct functions, and its oper- 
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ation is different from that of any other car- 
rier.—Public Service Commission, Second Dist., 
v. Booth, N. Y. Sup., 156 N. Y. S. 140. 

42. Municipal Charter—The Legislature 
has no power under the Constitution to con- 
fer power on a city council or commission to 
enact or amend city charters by ordinance.— 
Birnie v. City of La Grande, Or., 153 Pac. 415. 

43. Legislative Authority.—The right of the 
General Assembly to act without judicial in- 
terference exists Whether justified by ample 
constitutional authority or not, and it is im- 
material that the Legislature has sought to 
delegate its legislative authority.—Board of 
Com'rs of Marion County v. Jewett, Ind., 110 
N. E. 553. ° 

44. Corporations—Agency.—The term “man- 
aging agent,” as used in Wilson's Rev. & Ann. 
St. 1903, § 4274, authorizing service on manag- 
ing agent of foreign corporation, means an 
agent whose agency extends to all transactions 
of the corporation within tne state.—Waters 
Pierce Oil Co., v. Foster, OKL, 153 Pac. 169. 

45. Eminent Domain.—That a telegraph 
company has been organized in an unlawful 
manner or for an unlawful purpose cannot be 
considered in a proceeding by it to condemn 
land for a right of way.—Western Union Tele- 
graph Co. of illinois v. Louisville & N. R. Co., 
ill., 110 N. E. 583. 

46. Forfeiture of Charter.—Under Laws 
1909, c. 25, where the charter of a corporation 
has been forfeited for nonpayment of occupa- 
tion fee, an action cannot be maintained in the 
corporate name.—Weekes Grain & Live Stock 
Co. v. Ware & Leland, Neb., 155 N. W. 233. 

47. Pleading.—A corporation can only act 
through it officers, agents, or employes, and 
an allegation that a corporation directed an 
assault 1s supported by proof of an assault by 
its officers while acting in its behalf.—Hart v. 
Jones, Ala. App., 70 So. 206. 

48. -Stockholder Liability —Where an as- 
sessment is levied on shares of corporate stock, 
the liability of stockholders is strictly several, 
and not joint, so that their joinder in one suit 
to collect the assessment is not permissible.— 
Hartnett v. St. Louis Min. & Mill. Co. of Mon- 
tana, Mont., 153 Pac. 437. 

49. Stockholders’ Liability.—The usual 
method of collecting a stockholder’s liability 
upon his unpaid subscription and the liability 
of a paid-up stockholder on an assessment upon 
his stock is by assessment and sale of the stock, 
with a right to waive the sale and proceed by 
personal action against the stockholder.—Mar- 
shall v. Wentz, Cal. App., 153 Pac. 244. 

50. Contraets—Express.—Where there is no 
express direction where and how the support 
stipulated for shall be furnished to the grantor, 
the grantor may require that it be furnished 
at any place he elects, if it can be supplied 
there without needless expense.—Soper v. Cisco, 
N. J., 95 Ath 1016. 

61. Rescission.—Whetherdelay in disaffirm- 
ing a contract has deprived a party of his right 
to rescind, depends on whether the delay has 
been long enough to result in prejudice to the 
other party.—Brown v. Young, Ind. App. 110 
N. E. 562. j 

52. Deeds—Fraud.—Where fraud from the 
fiduciary or confidential relation of the grantor 
and grantee is charged, burden is on the grantee 
to show fairness of the transaction.—King Vv. 
Burkhart, Ky., 180 S. W. 534 

53. Diveree—Suit Money.—Though the plain- 
tiff wife had means of her own, yet, where she 
was driven to seek a divorce by the scandalous 
conduct of her husband, an award of suit money 
was not error.—Smith v. Smith, Mo. App., 180 
Ss. W. 668. 

54. Emi t D i Equitable Interest.— 
Purchasers of land who were equitable owners 
but had not received a conveyance of the legal 
title are owners within the condemnation 
statute and are proper parties to a suit brought 
by a railroad company to take a right of way. 
—Wolfe v. Iowa Ry. & Light Co., Iowa, 155 
N. W. 324. 

55. Public Purpose.—The Legislature itself 
has no power to authorize corporations to take 
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or use private property without compensation, 
and cannot confer such power upon a municipal- 
ity—J. A. & C. E. Bennett v. Winston-Salem 
South-Bound Ry. Co., N. C. 87 S. E. 133. 

56. Estoppel—Intervention.—In absence of 
fraud or the intervention of rights of third 
persons, a deed sufficient in form to pass title 
and reciting a valuable consideration estops 
the grantor and his representatives to deny that 
such consideration was paid.—Battle vy. Clai- 
borne, Tenn., 180 S. W. 584. 

57. Exeeutors and Administrators—Domicile. 
—Personalty, wherever administered, is to be 
distributed in accordance with the law of the 
domicile.—Crosby v. Town of Charlestown, N. 
H., 95 Atl., 1043. 

58.——Sureties.—The liability of sureties on 
an administration bond is not affected by the 
fact that they were induced through fraud of 
their principal without participation by the ben- 
eficiaries, to sign the bond, but they are not 
liable to any beneficiary participating in the 
fraud.—Succession of Reilly v. American Bond- 
ing Co. of Baltimore, Md., La., 70 So. 237. 

59. Food—Implied Warranty.—In an action 
against a packer for injuries to a consumer 
from eating diseased meat bought in the orig- 
inal package, held, that it was no defense that 
federal officers had inspected and approved the 
meat under Act Cong. June 30, 1906.—Cantani 
v. Smith & Co., Pa., 95 Atl. 931. 

60. Fraud—Damages.—tIn suit by a buyer of 
copper mining stock for misrepresentations 
made to induce the purchase, plaintiff's measure 
of damages was the difference between the ac- 
tual value of the stock at the time of the trade 
and what it would have been worth had the 
representations been true.—Addis v. Swofford, 
Mo., 180 S. W. 548. 

61. Frauds, Statute of—Memorandum in 

Writing.—To satisfy statute of frauds, the writ- 
ing must evidence the contract made, and must 
not show that there was no contract or evi- 
dence a contract different from that entered 
into.—Poel v. Brunswick-Balke-Collender Co, of 
New York, N. Y., 110 N. E. 619. 
_ 62. Original Liability.—The statute provid- 
ing that a promise to pay a debt of another is 
void unless in writing does not apply, where 
both parties were primarily liable.—Bohler v. 
Texas Co., Ga. App., 87 S. E. 157. 

63. Fraudulent Conveyances — Insolvency.— 
In an action to set aside a deed as in fraud 
of creditors, it must be shown that the debtor 
was insolvent when the conveyance was made; 
it being insufficient to merely show him in- 
solvent when suit was brought.—Oklahoma Nat. 
Bank v. Cobb, OKl., 153 Pac. 134. 

64. Good Will—Covenant.—The purchaser of 
the good will’ of a business is entitled to pro- 
tection against an attempt by the seller to re- 
take such good will, even though there was no 
express covenant against it.—Hall Mfg. Co. v. 
Western Steel & Iron Works, U. S. C. C. A. 
227 Fed. 588. : 

65. Guardian and Ward—Personal Liability. 
—Where a guardian, as executor and in his in- 
dividual capacity, employed counsel to defend 
suits against his wards, in the attorneys’ action 
against him to recover for their services, judg- 
ment against him as executor and individually 
was proper.—Wilhelm v. Hendrick, Ky., 180 S. 
W. 516. 

66. Husband and Wife—Principal and Agent. 
—A husband’s agency for the improvement of 
his wife’s property may be established by 
proof of any facts from which agency can rea- 
sonably and logically be inferred, though the 
marriage relation itself is not necessarily suffi- 
cient.—Lunge v. Abbott, Me., 95 Atl. 2 - 

67. Trader.—Where a married woman has 
acquired an interest in a mercantile business, 
she may by her own act, on her sole credit, 
purchase merchandise for the business and ren- 
der her separate property liable in equity for 
the price thereof.—Nadel v. Weber Bros. Shoe 
Co., Fla., 70 So. 20. 

68. Indietment and Information—Defects.— 
That an indictment characterized the offense as 
a “felony” did not render it fatally defective, 
though the facts alleged showed that it was a 
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misdemeanor.—Lummus v. State, Ga. App., 87 82. Malicious Prosecution—Advice of Coun- 


s. E. 147. 
69. Insane Persons—Devastavit.—The act of 


a guardian of an insane person in using the 
ward’s funds or in loaning them to a firm of 


which he was a member, was a devastavit for 


which he was accountable-—McGowan v. Mil- 
ner, Ala., 70 So. 175. 
70. Insurance Accident. — Where germs 





causing blood poisoning entered abrasion caused 
by accident, death held to have resulted directly 
and without intervening cause from bodily in- 
jury, within an accident policy.—Ballagh v. 
Interstate Business Men’s Acc. Ass’n, Iowa, 155 
N. W. 241. 

71.—Application For.—Where the insured at 
the time of applying for a benefit certificate had 


chronic rheumatism, she did not have an “ail- 
ment” within the meaning of the application 
for the policy..-National Americans v. Ritch, 


Ark., 180 S. W. 488. 

72.——Insurable Interest.—The insured has an 
unlimited insurable interest in his own life, 
so that any one may take out a policy on his 
own life and make it payable to whom he 





will.—Afro-American Life Ins. Co. v. Adams, 
Ala., 70 So. 119. 

73. Material Statements.—Where, during 
the examination provided for in a fire insur- 


ance policy, insured refused to answer material 
questions, he could not recover on the policy, 
though at the close of his testimony at such 
examination he stated that he would not refuse 
to answer any reasonable question.—Conn. Fire 
Ins. Co. of Hartford, Conn. v. George, Okl., 153 
Pac. 116. 

74. Standard Policy.—An insurance agent 
cannot bind the company without its authority 
by an agreement to extend a standard policy on 
its expiration—Oklahoma Fire Ins. Co. v. Fay 
Mercantile Co., OkKl, 153 Pac. 127. 

75. Judgzment—Res Judicata.—That a passen- 
ger who was unlawfully arrested and expelled 
from a train, due to failure of the carrier's 
servants to protect him, was convicted and im- 
prisoned by the arresting officer, a justice of the 
peace, held not to preclude him from recover- 
ing damages against the carrier.—Anania Vv. 
Norfolk & W. Ry. Co., W. V., S. E. 167. 

76. Jury—Trial By.—State courts may take 
jurisdiction of actions under the federal Em- 
ployers’ Liability Act, though the verdict may 
be rendered by a less number of the jury than 
the full panel, as guaranteed by Const. U. S. 
Amend. 7, preserving inviolate the right to trial 
by jury.—Chesapeake & O. Ry. Co. v. Kornhoff, 
Ky., 180 S. W. 623. 

77. Landlord and Tenant—Liability.—In an 
action against a landlord for injuries to a ten- 
ant’s child in falling through a defective porch 
railing, evidence of the landlord’s agreement to 








repair held admissible.—Miller v. Geeser, Mo. 
App., 180 S. W. 
78.—Reasonable Care.—Defendant, who fur- 


nished house on his farm for his tenant, whose 
small children were impliedly invited and were 
likely to go into toolhouse where explosive 
dynamite caps were kept, held not an insurer, 
but bound to a care commensurate with the 
danger from the explosives.—Bryan v. Stewart, 
Ala., 70 So. 123. 

79. Libel and Slander—Libel per se.—Article 
referring to a patent nerve tonic, for the Ger- 
man manufacturer of which plaintiff was the 
sole agent in the United States, as plain cottage 
cheese prepared in powdered form, held not 
libelous per se as to plaintiff—Hehmeyer v. 
Harper’s Weekly Corporation, N. Y. Sup., 156 

GC. oe 


aN. 





80. Newspaper Publication. — Ordinarily, 
the editor of a newspaper is responsible for 
libels printed therein as much as the publisher. 
—Leuch v. Berger, Wis., 155 N. W. 148. 

$1.——Publication.—A publication held not 
libelous per se where it did not charge plain- 
tiff with any moral or legal delinquency or re- 
flect on his character, and the acts and _ pur- 
poses imputed to him as a legislator and po- 
litical leader were not corrupt, or such as 
are generally regarded as dishonorable from the 
viewpoint of practical politics—Lydiard v. Win- 
gate, Minn., 155 N. W. 212. 








sel.—Malice of defendant’s district agent, in 
causing prosecution of discharged local agent 
for refusing to account until claim against de- 
fendant was adjusted, held imputable to de- 
fendant, who directed the district agent to be 
guided by an attorney’s advice.—White v. Inter- 
national Text-Book Co., Iowa, 155 N. W. 298. 
83. Mandamus—Building Permit.—Owner of 
land who on petition in mandamus obtained an 
order requiring a city building inspector to 
issue him a building permit for specified pur- 
poses, could not use the building for other pur- 
poses without obtaining permit, as that would 
rege on the court.—Stubbs v. Scott, Md., 95 
“a . vu. 


84. Master and Servant—Assumption of Risk 
—Under the federal Employers’ Liability Act, a 
railroad employe does not assume risk of. in- 
jury from negligence of a fellow servant in not 
excluding a tall car from the train, or in not 


——- him regarding its height.—Portland 
sp ‘ ‘ , arvic = od 
a Co. v. Jarvis, U. S. C. C. A., 227 Fed 


_85.—Burden of Proof.—The federal Employers’ 
Liability Act does not permit rare pen 
a mere showing that the employe was injured 
while engaged in interstate commerce, regard- 
less of whether, it was in the course of his em- 
ae, but the usual rules for such recovery 
apply.—Byram Vv. Illinoi > - ra 
tl x We ieee. ois Cent. R. Co., Iowa, 

86. Incompetent Employe.—Railroad com- 
pany not negligent in employing incompetent 
physician is not liable to injured employe for 
negligence of physician.—Boring v. Chicago & 
E. R. Co., Ind., 110 N. E. 545. > 
_ 87 Proximate Cause.—Railroad, whose 
freight train conductor, after notice that car’s 
brake beam was defective, failed to stop the 
train, the beam derailing it, killing a track 
walker standing 15 feet away to let the train 
go a“. ss a the death.—Cincinnati, 
N. . & e - r Cav. s 's Z Cy 
6 a we ane y Strunk’s Adm’x, Ky., 
_ 88. Volunteer.—Plaintiff, who went to a 
fire on defendant’s plant out of curiosity, and 
voluntarily assisted in putting it out without 
any contract of employment with defendant's 
superintendent, and was injured when a lad- 
der on which he was standing broke, had no 
cause of action against the defendant.—Smed- 
ley _v. Mashek Chemical & Iron Co., Mich., 155 
N. W. 357. ; 

89. Workmen's Compensation Act.—Where 
a city employe was injured while loading gravel 
used for improving and repairing streets, held 
that, though the employment may have been 
casual, it was in the usual course of the city’s 
business, and under Gen. St. 1913, § 8202, the 
Workmen’s Compensation Act applied.—State v. 





87. 














> mu Court, Rice County, Minn., 155 N. W. 
o. 
90.——Workmen’s Compensation Act.—The 


words “arising out of and in the course of his 
employment,” in the Workmen’s Compensation 
Act, are conjunctive, and recovery can be had 
under the act only when the injury arose not 
only “in the course of,” but “out of,” the em- 
ployment.—Hulley v. Moosebrugger, N. J., 95 
Atl. 1007. 


91. Municipal Corporation—Defective Side- 
walk.—Where one using a sidewalk was in- 
jured by slipping on rough, rounded, and un- 
even snow and ice accumulated there by travel, 
the municipality was liable-——Rose v. City of 
Ft. Dodge, Iowa, 155 N. W. 170. 

92. Governmental Function.—A city cannot 
escape liability for negligence of its servants 
in failing to remove a garbage can from a 
sidewalk which was their duty, on the ground 
that in that act the city was engaged in a 
governmental function.—City of Louisville v. 
Hans, Ky., 180 S. W. 65. 

93.—Indebtedness.—A debt represented by 
funding bonds issued with the assent of the 
electors to take up a floating indebtedness in- 
curred without such assent is an indebtedness 
incurred without the assent of the electors, 
within the law limiting the indebtedness which 
may be thus ineurred.—Schuldice v. City of 
Pittsburg, Pa., 95 Atl. 938. 
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94. Law of the Road.—Defendant turning 
on to left side of road to avoid collision with 
plaintiff, which nevertheless ensued, held not 
liable for violating the law of the road.— 
Skene v. Graham, Me., 95 Atl. 950. 


95. Navigable Waters—Shore.—The word 
“shore,” in conveyances of land by tidewaters, 
is construed to mean the land between the high 
and low water mark.—McLellan v. McFadden, 
Me., 95 Atl. 1025. 

96. Negligence—Attracting Children.—Where 
a landowner, knowing of the attractions of its 
property and that children habitually play 
there, permits them to continue, he must keep 
it in reasonably safe condition for the use to 
which the children will put it.—Lyttle v. Har- 
lan Town Coal Co., Ky., 180 S. W. 519. 

97. Obseenity—Commerce.—The character of 
the transaction, as commerce, where defendant 
sold an obscene book, and sent it by inter- 
state express, billed to a person of the name 
given him by the buyer, is not affected by the 
name being fictitious—Hanish v. United States, 
uU. SC. C. A. 227 Fed. 584. 

98. Offieers—-Regulation of Fees.—While the 
office of sheriff is a constitutional office, the 
regulation of its fees is within the control of 
the Legislature, and they may be changed or 
reduced during his term.—Mills v. Deaton, N. 
C., 87 S. E. 123. 

99. Patents—Combination.—The joinder of 
two elements of a patented combination into one 
integral part, which accomplishes the purpose 
of both without changing the principle of opera- 
tion of the combination, does not avoid in- 
fringement.—Parker v. Automatic Mach. Co., U. 
S. D. C., 227 Fed. 449. 

100. Independent Claim.—Each claim of a 
patent is supposed to embody a complete in- 
vention, and is in effect an independent patent 
for the device it covers, and a limitation con- 
tained in one claim cannot be read into an- 
other.—Veneer Machinery Co. v. Grand Rapids 
Chair Co., U. S. C. C. A., 227 Fed. 419. 

101. Infringement.—Each of the _ parts 
whose co-operative action is necessary for the 
performance of the function of a mechanical 
combination claimed is an essential element of 
such combination, and a combination which 
does not contain it or its equivalent is not an 
infringement.—F. F. Slocomb & Co. v. A. C. Lay- 
man Mach. Co., U. S. D. C., 227 Fed. 94. 

102. Perpetuities—Rule Against.—A will 
making devises of real estate in trust for the 
benefit of teStator’s children during their -lives 
with remainder in fee, construed, and held not 
in violation of the rule against perpetuities.— 
Dorrance v. Dorrance, U. S. D. C., 227 Fed. 
679. 

103. Physicians and Surgeons—Evidence.— 
On trial for practicing medicine without a li- 
cense an instruction, containing the thought 
that defendant did not tell patients that he 
could cure or heal them, was properly refused. 
—State v. Booher, Iowa, 155 N. W. 167. 

104. Prineipal and Agent—General Agent.— 
The general authority of an agent to sell sew- 
ing machines gave him no apparent authority 
to bind his principal by an agreement to fur- 
nish a salesman to resell machines for the buyer 
on commission.—Forehand v. White Sewing 
Mach. Co., Ala., 70 So. 147. 

105. Statements by Agent.—Where a prin- 
cipal accepts and fills an order through its 
agent, it is bound by his representation as to 
the contents of the order, made in order to se- 
cure the buyer’s signature, regardless of wheth- 
er the agent had authority to make the repre- 
sentation.—Whipple v. Brown Bros. Co., N. Y. 
Sup., 156 N. Y. S. 63. 


106. Quieting Title—Burden of Proof.— 
Where defendant in suit to quiet title had pre- 
viously several times treated with plaintiffs as 
owners for the purchase of the land, the burden 
was upon defendant to overcome, by proper 
means, the prima facie case so conceded plain- 
tiffs.—Service v. West, Colo., 153 Pac. 446. 

107. Railroads—Right of Way.—Agreement 
in a right of way deed to maintain a wagon 
road for use of the grantor held a covenant 
running with the land, which the successors in 
title of the grantor were entitled to have specif- 

















ically performed.—Ferguson v. Omaha & S. W. 
> 4 3. 


R. Co., U. S. C. C. A., 227 Fed. 51 


108. Reeceivers—Appointment.—The propriety 
or legality of a receiver’s appointment cannot 
be questioned, nor can his eligibility be attack- 
ed in any subsequent proceeding.—New Britain 
a Co. v. Watt, Tex. Civ. App., 180 S. W. 


109. Rewards—Recovery of Lost Article— 
Plaintiff, who gave information leading to re- 
covery of lost articles through criminal pro- 
ceedings, was not entitled to reward offered for 


return of property, “no questions asked.”— 
Simpson v. Twenty-Eighth St. Co., N. Y. Sup., 
156 N. Y. S. 87. 

110. Sales—Acceptance and Rejection.— 


Where a purchaser buys a job lot of goods, and 
on delivery, the lot contains more goods than 
represented, the buyer must accept and pay 
for all, or return all.—Rubenstein v. Grossman- 
Winfield Millinery Co., Miss., 70 So. 210. 

111. Delivery.—Where goods sold were not 
delivered to the buyer during the time allowed 
by the contract, and possession remained in the 
seller relieved of any contract, an extension of 
the time for delivery under the original contract 
to be valid would require a new consideration. 
—Napier Iron Works v. Caldwell & Drake Iron 
Works, Ind. App., 110 N. E. 714. 

112. Printed Conditions.—In order for 
goods, conflict between written and printed pro- 
visions as to date of delivery held not to nullify 
printed condition requiring acknowledgment of 
the order.—Poel v. Brunswick-Balke-Collender 
Co. of New York, N. Y., 110 N. E. 619. 

113. Privilege.—In the absence of insolvency 
or fraud, and except in case of agricultural prod- 
ucts where a buyer of movable property on 
credit sells and delivers it to one knowing he has 
not paid for same, the original seller loses his 











privilege therefor.—Dreyfous v. Cade, La., 70 
So. 231 
114. Searches and Seizures — Disorderly 


House.—The seizure of a hotel register and 
eashbook openly displayed on the counter at 
time of defendant’s arrest on the charge of keep- 
ing a disorderly house, held not a seizure in 
violation of Const. art. 1, § 6, relating to rights 
one privileges.—State v. Mausert, N. J., 95 Atl. 


115. Street Railroads—Injunction.—The court 
will not enjoin the action of a state corpora- 
tion commission in directing a street railway 
to double track its line in the absence of a 
clear case of confiscatory action.—Phoenix Rv. 
-_ 3 Arizona v. Geary, U. S. Sup, Ct. 36 S 

3 a 


116. -Taxation—Public Service Corporation.— 
The personal property owned and operated by 
a public service corporation is assessable with- 
out regard to its situs, whether connected with 
or disassociated from the immediate use and 
operation of property employed in serving the 
public.—Ohio Fuel Oil Co. v. Price, W. Va., 87 
S. E. 202. 

117. Torts—Action For.—One who _ induces 
another to forfeit his bond to appear in court 
is liable for damage thereby caused to persons 
under contract. to his knowledge, to indemnifv 
the sureties —Wakin v. Wakin, Ark., 180 S. W. 


118. Trusts—Judicial Discretion.—The court, 
when necessary for the preservation of the es- 
tate, may approve a trustee’s departure from 
the direction of the will as to the investment of 
moneys accumulated in excess of the demands 
of the trust.—Fisher v. Fisher, N. C. 87 S. E. 
113. 

119. Wills—Vesting—The law favors the 
early vesting of remainders, and in the absence 
of a clearly expressed contrary intention pre- 
sumes that words postponine the estate relate 
to the enjoyment, and not the vesting of the 
estate.—Reeder v. Antrim, Ind. App., 110 N. E. 


120 Witnesses — Impeachment.—A witness 
may be impeached by proof that on a former 
occasion under like circumstances where it was 
his duty to state the whole truth he omitted 
to state material facts which he now states. 
—State v. Perkins, N. M., 153 Pac. 258. 














